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on-track equipment, signals, track,
track structures (including bridges and
tunnels), or roadbed, including labor
costs and all other costs for repair or
replacement in kind. Estimated cost
for replacement of railroad property
shall be calculated as described in the
FRA Guide for Preparing Accident/In-
cident Reports. (See 49 CFR 225.21.)
However, replacement of passenger
equipment shall be calculated based on
the cost of acquiring a new unit for
comparable service.

Refuse to submit means that a covered
employee fails to provide a urine sam-
ple as required by 49 CFR part 40, with-
out a genuine inability to provide a
specimen (as determined by a medical
evaluation), after he or she has re-
ceived notice of the requirement to be
tested in accordance with the provi-
sions of this part, or engages in con-
duct that clearly obstructs the testing
process.

Refuse to submit (to an alcohol test)
means that a covered employee fails to
provide adequate breath for testing
without a valid medical explanation
after he or she has received notice of
the requirement to be tested in accord-
ance with the provisions of this part,
or engages in conduct that clearly ob-
structs the testing process.

Reportable injury means an inury re-
portable under part 225 of this title.

Reporting threshold means the amount
specified in § 225.19(c) of this title, as
adjusted from time to time in accord-
ance with appendix A to part 225 of this
title (i.e., $6,300 in 1991 and thereafter).

Screening test means an analytical
procedure to determine whether a cov-
ered employee may have a prohibited
concentration of alcohol in his or her
system.

Supervisory employee means an officer,
special agent, or other employee of the
railroad who is not a co-worker and
who is responsible for supervising or
monitoring the conduct or performance
of one or more employees.

Train, except as context requires,
means a locomotive, or more than one
locomotive coupled, with or without
cars. (A locomotive is a self-propelled
unit of equipment which can be used in
train service.)

Train accident means a passenger,
freight, or work train accident de-

scribed in § 225.19(c) of this title (a ‘‘rail
equipment accident’’ involving damage
in excess of the current reporting
threshold, $6,300 in 1991 and thereafter),
including an accident involving a
switching movement.

Train incident means an event involv-
ing the movement of railroad on-track
equipment that results in a casualty
but in which railroad property damage
does not exceed the reporting thresh-
old.

Violation rate means the number of
covered employees (as reported under
§ 219.801 of this part) found during ran-
dom tests given under this part to have
an alcohol concentration of .04 or
greater, plus the number of employees
who refuse a random test required by
this part, divided by the total reported
number of employees in the industry
given random alcohol tests under this
part plus the total reported number of
employees in the industry who refuse a
random test required by this part.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7457, Feb. 15, 1994; 59 FR 62228, Dec. 2,
1994; 61 FR 37224, July 17, 1996]

§ 219.7 Waivers.
(a) A person subject to a requirement

of this part may petition the Federal
Railroad Administration for a waiver
of compliance with such requirement.

(b) Each petition for waiver under
this section must be filed in a manner
and contain the information required
by part 211 of this chapter.

(c) If the Administrator finds that
waiver of compliance is in the public
interest and is consistent with railroad
safety, the Administrator may grant
the waiver subject to any necessary
conditions.

§ 219.9 Responsibility for compliance.
(a) Any person (including but not

limited to a railroad; any manager, su-
pervisor, official, or other employee or
agent of a railroad; any owner, manu-
facturer, lessor, or lessee of railroad
equipment, track, or facilities; any
independent contractor providing
goods or services to a railroad; and any
employee of such owner, manufacturer,
lessor, lessee, or independent contrac-
tor) who violates any requirement of
this part or causes the violation of any
such requirement is subject to a civil
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penalty of at least $500 and not more
than $10,000 per violation, except that:
Penalties may be assessed against indi-
viduals only for willful violations;
where a grossly negligent violation or
a pattern of repeated violations has
created an imminent hazard of death or
injury, or has caused death or injury, a
penalty not to exceed $20,000 per viola-
tion may be assessed; and the standard
of liability for a railroad will vary de-
pending upon the requirement in-
volved. See, e.g., § 219.105, which shall
be construed to qualify the responsibil-
ity of a railroad for the unauthorized
conduct of an employee that violates
§ 219.101 or § 219.102 (while imposing a
duty of due diligence to prevent such
conduct). Each day a violation contin-
ues shall constitute a separate offense.
See appendix A to this part for a state-
ment of agency civil penalty policy.

(b)(1) In the case of joint operations,
primary responsibility for compliance
with this part with respect to deter-
mination of events qualifying for
breath or body fluid testing under sub-
parts C and D of this part shall rest
with the host railroad, and all affected
employees shall be responsive to direc-
tion from the host railroad consistent
with this part. However, nothing in
this paragraph shall restrict the ability
of the railroads to provide for an appro-
priate assignment of responsibility for
compliance with this part as among
those railroads through a joint operat-
ing agreement or other binding con-
tract. FRA reserves the right to bring
an enforcement action for noncompli-
ance with applicable portions of this
part against the host railroad, the em-
ploying railroad, or both.

(2) Where an employee of one railroad
is required to participate in breath or
body fluid testing under subpart C or D
and is subsequently subject to adverse
action alleged to have arisen out of the
required test (or alleged refusal there-
of), necessary witnesses and documents
available to the other railroad shall be
made available to the employee on a
reasonable basis.

(c) Any independent contractor or
other entity that performs covered
service for a railroad has the same re-
sponsibilities as a railroad under this
part, with respect to its employees who
perform covered service. The entity’s

responsibility for compliance with this
part may be fulfilled either directly by
that entity or by the railroad’s treat-
ing the entity’s employees who perform
covered service as if they were its own
employees for purposes of this part.
The responsibility for compliance must
be clearly spelled out in the contract
between the railroad and the other en-
tity or in another document. In the ab-
sence of such a clear delineation of re-
sponsibility, FRA will hold the railroad
and the other entity jointly and sever-
ally liable for compliance.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7458, Feb. 15, 1994]

§ 219.11 General conditions for chemi-
cal tests.

(a) Any employee who performs cov-
ered service for a railroad shall be
deemed to have consented to testing as
required in subparts B, C, D, and G of
this part; and consent is implied by
performance of such service.

(b)(1) Each such employee shall par-
ticipate in such testing, as required
under the conditions set forth in this
part by a representative of the rail-
road.

(2) In any case where an employee
has sustained a personal injury and is
subject to alcohol or drug testing
under this part, necessary medical
treatment shall be accorded priority
over provision of the breath or body
fluid sample(s). No employee who is un-
able to urinate normally (based on the
judgment of a medical professional
that catheterization would be required)
as a result of a personal injury, result-
ing medical treatment, or renal failure
shall be required to provide a urine
sample. Nothing in this section shall
bar use of a urine sample made avail-
able as a result of catheterization un-
dertaken for medical purposes, pro-
vided the circumstances of such collec-
tion are fully documented and the spec-
imen is otherwise handled in accord-
ance with the applicable requirements
of this title.

(3) Failure to remain available fol-
lowing an accident or casualty as re-
quired by company rules (i.e., being ab-
sent without leave) shall be considered
a refusal to participate in testing,
without regard to any subsequent pro-
vision of samples.
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